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STATEMENT OF THE CASE
Nature Of The Case
Michael Aaron Allaire appeals from his conviction for disturbing the peace.

Statement Of The Facts And Course Of The Proceedings
Although many of the details are disputed, the general facts underlying this case
are straight-forward. Jordan Wampler, Mason Riddle and Allaire rented rooms in a house.
(Tr., p. 136, L. 22 – p. 141, L. 5; p. 199, L. 3 – p. 200, L. 5; p. 288, L. 4 – p. 289, L. 3.)
The three men were involved in a verbal confrontation inside the house. (Tr., p. 152, L. 22
– p. 159, L. 16; p. 203, L. 4 – p. 208, L. 15; p. 289, L. 3 – p. 290, L. 21.) Allaire called his
brother to come over, and met him outside. (Tr., p. 158, L. 10 – p. 165, L. 25; p. 209, L.
11 – p. 211, L. 19; p. 291, L. 11 – p. 292, L. 2.) Wampler, holding a kitchen knife, went
to the front door and spoke to Allaire and his brother. (Tr., p. 163, Ls. 15-25; p. 166, L. 11
– p. 167, L. 24; p. 212, L. 2 – p. 213, L. 24; p. 215, L. 24 – p. 217, L. 19; p. 292, Ls. 3-20.)
Wampler retreated back into the house and called the police and the landlord. (Tr., p. 168,
L. 19 – p. 171, L. 14; p. 217, L. 19 – p. 219, L. 20; State’s Exhibit 19 (8:15-8:50).) Allaire
came to the back door with a rifle. (Tr., p. 171, L. 21 – p. 178, L. 5; p. 293, L. 16 – p. 294,
L. 10; State’s Exhibit (8:50-10:40).)
The state charged Allaire with aggravated assault with a firearm enhancement for
“intentionally, unlawfully, and with apparent ability threaten[ing] by word or act to do
violence upon the person of Jordan Wampler, with a deadly weapon.” (R., pp. 41-42.) The
case proceeded to trial. (R., pp. 102-12.) The district court declined to give an instruction
on self-defense, concluding there was no evidence of a present threat at the time Allaire
went to the back door with the rifle. (Tr., p. 303, L. 5 – p. 309, L. 15; see R., pp. 113-43.)
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The jury acquitted Allaire of aggravated assault, but convicted him of an included offense
of disturbing the peace. (R., p. 144.) The district court entered judgment and Allaire
appealed. (R., pp. 150-52.)
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ISSUE
Allaire states the issue on appeal as:
Did the district court err in failing to instruct the jury on self-defense?
(Appellant’s brief, p. 4.)
The state rephrases the issue as:
Has Allaire failed to show that evidence admitted at trial supported the giving of a
self-defense instruction?
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ARGUMENT
Allaire Has Failed To Show Error In The Denial Of A Self-Defense Instruction Because
No Evidence Of Self-Defense Was Admitted At Trial
A.

Introduction
The district court concluded that the theory of self-defense was not supported by

the evidence. (Tr., p. 305, Ls. 13-20.) The court reviewed the evidence that Wampler had
threatened Allaire, but concluded that all the evidence showed there was no imminent
danger at the time Allaire approached the home with the rifle and “re-engaged.” (Tr., p.
305, L. 20 – p. 307, L. 24.) Allaire argues the district court erred. (Appellant’s brief, pp.
5-9.) Allaire’s argument fails because he has not challenged the district court’s reasoning
that by re-engaging someone who had previously threatened him Allaire was not acting in
self-defense. Moreover, no version of events in the evidence shows Allaire acted in selfdefense.

B.

Standard Of Review
Whether a jury was properly instructed is a question of law over which the appellate

court exercises free review. Miller v. State, 135 Idaho 261, 265, 16 P.3d 937, 941 (Ct.
App. 2000). To be reversible error, any error in the jury instructions must have misled the
jury or prejudiced the complaining party. State v. Row, 131 Idaho 303, 310, 955 P.2d
1082, 1089 (1998).

C.

The District Court Properly Held There Was No Evidence Of Imminent Danger To
Allaire
A district court may properly refuse a requested instruction which is not supported

by the evidence. State v. Johns, 112 Idaho 873, 881, 736 P.2d 1327, 1335 (1987); State v.
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Mason, 111 Idaho 660, 669-70, 726 P.2d 772, 781-82 (Ct. App. 1986) (self-defense
instruction not supported by evidence). To be entitled to an instruction on an affirmative
defense, a defendant must “present facts sufficient to make out a prima facie case relevant
to [the] defense.” State v. Camp, 134 Idaho 662, 665-66, 8 P.3d 657, 660-61 (Ct. App.
2000). See also State v. Canelo, 129 Idaho 386, 392, 924 P.2d 1230, 1236 (Ct. App. 1996)
(defendant must show “that there is a reasonable view of the evidence presented that would
support the theory of entrapment”). Review of the record in this case shows no reasonable
view of the evidence supporting the affirmative defense of self-defense.
Under Idaho law, “lawful resistance to the commission of a public offense may be
made by the party about to be injured.” I.C. § 19-201 (colon omitted and capitalization
changed). “Resistance sufficient to prevent the offense may be made by the party about to
be injured ….” I.C. § 19-202. “[P]ursuant to these statutes, in order to assert self-defense,
a defendant must show he reasonably believed he was in imminent danger of bodily harm
and that he reasonably believed the force used was necessary to repel the victim’s attack.”
State v. Iverson, 155 Idaho 766, 772, 316 P.3d 682, 688 (Ct. App. 2014) (internal citations
omitted). Not only must the danger be imminent: “the offense about to be committed must
be imminent.” State v. McNeil, 141 Idaho 383, 386, 109 P.3d 1125, 1128 (Ct. App. 2005).
If the evidence does not show the alleged offense and danger arising therefrom are
imminent, no self-defense instruction need be given. State v. Kelly, 158 Idaho 862, 867,
353 P.3d 1096, 1101 (Ct. App. 2015).
The district court concluded that, whatever threat Wampler issued at the door of the
house, there was no “imminent danger” to Allaire after Wampler “retreated into the house”
while Allaire was still outside. (Tr., p. 305, L. 9 – p. 306, L. 25.) The district court further
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concluded that any danger created by Allaire’s “re-engaging” by approaching the house
with a rifle did not support a claim of self-defense. (Tr., p. 306, L. 25 – p. 307, L. 20.) The
district court reasoned that Allaire was not allowed, under the law of self-defense, “to
pursue the person who has made threats” once he was no longer in danger, and the evidence
showed Allaire “re-entered or was intending to re-enter the home and subjecting himself
to the danger when any threat to the defendant had subsided.” (Tr., p. 307, Ls. 12-20.)
Because all the evidence showed that Wampler retreated into the house before Allaire
approached it with the rifle (Tr., p. 168, L. 19 – p. 178, L. 5; p. 217, L. 19 – p. 219, L. 20;
State’s Exhibit 19 (8:15-10:40)), the district court’s analysis is correct.
Allaire argues that, although the evidence was “inconclusive,” he should have been
given the self-defense instruction because he “stated … that he had a fear of his roommates
due to the treats [sic].” (Appellant’s brief, p. 8.) However, Allaire never voiced any fear
of imminent harm, but instead specifically stated he brought the rifle to the door because it
would be “beneficial” for “protection” while he was “in [his] room sleeping.” (Appellant’s
brief, p. 8 (quoting State’s Exhibit 19 (25:53-28:05).) Allaire, in his statement, did not
claim he acted in self-defense, nor did he articulate any facts that would constitute selfdefense. (See, generally, State’s Exhibit 19.)
On appeal Allaire presents no argument even addressing the district court’s analysis
that there was no evidence of a threat of imminent danger at the time Allaire approached
the house with a rifle because Wampler had already retreated inside. Having failed to even
address the core of the district court’s reasoning, he has failed to show error.
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D.

Any Error Was Necessarily Harmless
Even if it had been error to not give a self-defense instruction, the error was

necessarily harmless. “Any error, defect, irregularity, or variance which does not affect
substantial rights shall be disregarded.” I.C.R. 52. “An erroneous instruction does not
constitute reversible error unless the instructions, when taken as a whole, misled the jury
or prejudiced a party.” State v. Sheahan, 139 Idaho 267, 273, 77 P.3d 956, 962 (2003).
See also State v. Rubio, 163 Idaho 518, 415 P.3d 386, 388 (Ct. App. 2018) (“Error is
reversible if an instruction misleads the jury or prejudices a party.”).
First, as noted above, there was no actual evidence of self-defense. Even accepting
Allaire’s version of events, that he took the rifle to the house because he thought it would
be “beneficial” to have it in his room for “protection” while he was in his room sleeping
(State’s Exhibit 19 (26:55-28:05)), the jury could not have found an imminent danger.
Simply stated, under Allaire’s version he was not a “party about to be injured” and was not
engaged in “[l]awful resistance to the commission of a public offense.” I.C. § 19-201.
Rather, he claimed he was taking the rifle to his room to potentially resist future offenses.
Second, the record shows the jury in fact rejected Allaire’s claim that his actions
were motivated only by a desire to protect himself against future offenses. The jury
acquitted Allaire of aggravated assault and convicted him of the included offense of
disturbing the peace. (R., p. 144.) In doing so they found, beyond a reasonable doubt, that
Allaire “maliciously and willfully” disturbed Wampler’s peace “by threatening him.” (R.,
p. 132.) The definition of “maliciously” was defined as “the desire to annoy or injure
another or the intent to do a wrongful act.” (R., p. 133.) The finding that Allaire acted
“maliciously” and “willfully” “threaten[ed]” Wampler precludes any argument the jury
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believed he carried the rifle to the back door for the sole purpose of keeping it in his room
for “protection.” Thus, the claimed error was necessarily harmless.

CONCLUSION
The state respectfully requests this Court to affirm Allaire’s conviction for
disturbing the peace.
DATED this 5th day of July, 2018.

/s/ Kenneth K. Jorgensen_______________
KENNETH K. JORGENSEN
Deputy Attorney General
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